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IN THE SUPREME COURT OF THE STATE OF IDAHO 
RICHARD J. PINES, D.O., ) 
) 
Appellant/Cross Respondent. ) 
) 
-vs- ) 
) 
IDAHO STATE BOARD OF MEDICINE, 
Respondent/Cross Appellant. ) 
Supreme Court No. 41972 
CROSS APPELLANT'S REPLY 
BRIEF 
Appeal from the District Court of the Fourth Judicial District for Ada County 
Honorable Michael McLaughlin, District Judge, presiding 
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Telephone: (208) 344-8035 
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This Reply Brief is submitted by the Idaho State Board of Medicine in response to Dr. 
Pines' Cross Respondent's Brief. 
There is no dispute Idaho Code §54-1806A(9)( e) grants the Board authority to assess 
costs and attorney's fees in Board disciplinary actions. The issue is whether Dr. Pines was 
afforded due process on the award. 
This appears to be a case of first impression interpreting the Rules of Administrative 
Procedure of the Attorney General on costs and attorney fee awards. IDAPA 04.11.01.741 states: 
.02. Time for Filing for Costs and/or Fees Awarded in Final Order 
or Preliminary Order. Unless otherwise provided by statute or rule 
of the agency: 
a. Minimum time for filing. When a final order or a 
preliminary order of the agency awards costs and/or fees to a party 
or to the agency itself, the agency must allow no fewer than 
fourteen (14) days from the service date of the final order or the 
preliminary order for the party to whom costs and/ or fees were 
awarded or for the agency to file necessary papers ( e.g., a 
memorandum of costs, affidavits, exhibits, etc.) quantifying and 
otherwise supporting costs or fees, or both, that will be claimed or 
a motion to extend the time to file or costs and fees. (Emphasis 
added.) 
The Board of Medicine is required by the Idaho Administrative Procedure Act to follow 
the Attorney General's Rules of Administrative Procedure. Idaho Code §67-5206(4) and (5). 
Consistent with IDAPA 04.11.01.741.02, the Board's Final Order awarded costs and fees to the 
agency. Attached to the Final Order was an Exhibit A quantifying and supporting the amount of 
costs and attorney's fees. IDAPA 04.11.01.741.02 allows the use of "exhibits". In addition, on 
June 10, 2013, the Board's attorney filed an Affidavit itemizing and quantifying her attorney's 
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fees in the amount of $20,662.50. (Board Record, Affidavit of Jean R. Uranga.) Dr. Pines' Brief 
fails to acknowledge this separate Affidavit filed by the Board's outside counsel. Dr. Pines filed 
no opposition to either the Board's Exhibit A or the attorneys' Affidavit as allowed by IDAPA 
04.11.01.741.04. 
In his Cross Respondent's Brief, at page 33, Dr. Pines argues that the "necessary papers" 
"quantifying" the amount of costs and attorney's fees cannot be filed at the time of the Final 
Order. IDAPA 04.11.01.741.02.a provides that the "necessary papers" be filed "no fewer than 
fourteen (14) days" from the service date of the Final Order. This rule does not preclude an 
agency from filing the "necessary papers" at the time of the Final Order. Various Idaho cases 
have held that a prematurely filed Memorandum of Costs and Attorney's Fees is valid. Crowley 
v. Lafayette Life Ins. Co., 106 Idaho 818, 683 P.2d 854 (1984). Even if the Board's Exhibit A 
was prematurely filed, the Affidavit of Jean R. Uranga was not filed until after the Final Order 
was served and was timely filed. 
In the case of Haw v. Idaho State Board of Medicine, 140 Idaho 152, 160, 90 P.3d 902, 
910 (S.Ct. 2004), this Court overturned an award of costs and attorney's fees because "none of 
those rules contain any provision giving the respondent physician an opportunity to be heard at 
all regarding the amount of costs and fees to be assessed." IDAPA 04.11.01.741 was adopted 
after the Haw decision and has established by rule a provision which gave Dr. Pines an 
opportunity to be heard by filing an opposition. Dr. Pines did not file any opposition with the 
agency. Due process does not require that a hearing actually be held if no opposition is filed. 
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As noted in the Board's earlier Brief, the procedures established by the Attorney General's 
Rule mirrors the procedures set forth in the Idaho Rules of Civil Procedure for requests for costs 
and attorney's fees. Consequently, IDAPA 04.l 1.01.741 meets due process requirements. 
"Failure to timely object to the items in the memorandum of costs shall constitute a waiver of all 
objections to the costs claimed". I.R.C.P. 54(d)(6). In Farber v. Howell, 111 Idaho 132, 721 
P .2d 731 (Ct. App. 1986), the Court of Appeals stated this rule does not violate due process 
rights. See also, Conner v. Drake, 103 Idaho 761, 653 P.2d 1173 (S.Ct. 1982); Lowery v. Board 
of County Commissioners, 115 Idaho 64, 764 P.2d 431 (Ct. App. 1988); affirmed, 117 Idaho 
1079, 793 P.2d 1251 (S.Ct. 1990). 
On page 35 of his Brief, Dr. Pines argues that the filing of his Petition for Judicial 
Review constituted a timely opposition to the costs and attorney's fees. Such argument is without 
merit. Idaho Code §67-5271 requires parties to exhaust all administrative remedies before they 
are entitled to judicial review of an issue and Dr. Pines failed to exercise his opportunity to 
oppose the amount of costs and fees through the agency rules and process. 
Rule 84(r), I.R.C.P., provides that the Idaho Appellate Rules govern procedures on 
Petitions for Judicial Review. Idaho Appellate Rule, Rule 13(b )(9), provides that, on an appeal 
to the Supreme Court, the lower court retains jurisdiction to rule on costs and attorney fees. It is 
well established law that the filing of an appeal does not modify or stop the procedures for 
determining costs and attorney fees in the lower tribunal. Bagley v. Thomason, 149 Idaho 799, 
241 P.3d 972 (S.Ct. 2010). 
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This Board respectfully requests the Supreme Court to find the procedure set forth in 
IDAPA 04.11.01.741 meet due process requirements and that the Board complied with IDAPA 
04.11.01.741. The Board requests the Supreme Court to find the District Court erred in 
overturning the award of costs and attorney's fees on due process grounds. 
RESPECTFULLY SUBMITTED Th.is3t:1Q<:'day ofOctober, 2014. 
URANGA & URANGA 
~RAN~A~ 
Attorneys for the Board 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on this So~ay of October, 2014, I served true and correct 
copies of the foregoing CROSS APPELLANT'S REPLY BRIEF by emailing and by depositing a 
copy in the United States mail, postage prepaid, in an envelope address to: 
David W. Cantrill 
Attorney at Law 
Cantrill Skinner, Sullivan & King 
1423 Tyrell Lane 
Boise, Idaho 83707 
VIA EMAIL: danskinner@cssklaw.com 
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